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MOTION FOR DETERMINATION REGARDING PLAINTIFFS PROPOSED 
TESTIMONY 

COME NOW Plaintiffs by and through undersigned counsel and move this Court for 

an Order determining that Plaintiffs' testimony regarding their general health prior to 

exposure of red dust, their exposure to red dust, their symptoms after being exposed to red 

dust, and the abatement of their symptoms once no longer exposed to red dust is 

admissible testimony that is within their firsthand knowledge and helpful to a determination 

of material fact in issue. The symptoms that Plaintiffs claim here are; itchy, watery eyes, 

and difficulty breathing. These are the exact symptoms listed on the MSDS sheet which is 

a business record provided by Defendants and is also a statement against interest. 

' 

Plaintiff Abednego and all other "red dust" plaintiffs make simple claims in their 

cases. They claim property damage to their homes and cisterns, acute, short term, 

physical illness symptoms due to the exposure of the dust as well as negligent and 

intentional infliction of emotional distress. 

The Plaintiffs will testify that prior to the dissemination of the dust into their homes, 

they were in perfect health with no complaints of eye irritation or difficulty breathing. They 

will testify they observed the red dust enter their homes and could identify it on the walls. 

They will further testify that their symptoms occurred once the dust entered their homes. 

Finally, they will testify that once the dust was abated, their symptoms resolved. 
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The reason that Plaintiffs raise this issue is that that Defendants intend on filing 

summary judgment motions on the issue of causation unless Plaintiffs obtain expert 

testimony. That would amount to approximately 1300 summary judgment motions that 

Plaintiffs would need to respond to and this Court would have to rule on. In the interest of 

judicial economy and court resources, Plaintiffs believe that this issue can be addressed 

now. 

It is important to point out that this case is not the same as the case in Henry v. St. 

Croix Alumina, LLC, et al, 572 Fed.Appx. 114 (2014). Henry involved complex claims for 

medical monitoring. Id. In that opinion, the Court cites to Red/and Soccer Club, Inc. v. 

Dep'tof Army of U.S., 55 F.3d 827,852 (3d. Cir.1995) and the proposition that "When the 

complexities of the human body place questions as to the cause of pain or injury beyond 

the knowledge of the average layperson ... the law requires that expert medical testimony 

be employed." (Henry, citing Red/and Soccer Club, Inc., quoting Gradelv. Inouye, 491 Pa. 

534, 421 A.2d 674, 679 (1980). However, the District Court misapplied Redland. That 

specific quote in Red/and was not in reference to all negligence claims or bodily injury 

claims, it was in reference to the plaintiffs' claims for the need for medical monitoring. 

Plaintiffs concede that expert testimony is necessary to establish the need for 

medical monitoring due to its scientific nature which is outside of the knowledge of an 

average juror. Abednego and all other "red dust" plaintiffs' cases now involve only claims 

for acute, short term physical injury, claims for intentional and negligent infliction of 

emotional distress, and claims for property damage. As will be discussed in detail below, 

the claims do not involve knowledge outside of the comprehension of an average juror. 
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Further, the District Court's decision in Henry, even it was relevant here, is not binding 

upon this Court. 

The causal connection from perfect health and a sudden violent reaction to contact 

with a toxin was addressed in Lentz v. Mason, et. al, 32 F. Supp 733, 741 (1999). In Lentz 

the plaintiffs were exposed to a toxic substance found in the disposal of "end cuts" for 

torpedo tubes. Id, at 736. The Lentzs sought to introduce testimony that when Robert 

Lentz entered the premises where the toxin was present, he had a "horrific asthma attack". 

Id, at 7 41. The Defendants sought to exclude said testimony as they believed that expert 

testimony was required to "establish a causal relationship between any physical harm 

alleged by Plaintffs and the occurrence for which the defendants are sought to be held 

liable." Id. 

The Court in Lentz stated that "the cause of an asthma attack under the 

circumstances of this case is not so complex that it is beyond the common knowledge of 

the average juror. In other words, a juror has the ability to deduce from the evidence 

presented at trial whether alleged hazardous contaminants left on the property caused 

Robert Lentz to have an asthma attack." Id, at 742. 

The issue in Lentz and the issue here are nearly identical. While in Lentz the issue 

was whether exposure to an allegedly hazardous contaminant could cause an asthma 

attack, here the issue is simply, did exposure to an allegedly hazardous contaminant cause 

the plaintiffs to suffer itchy, watery eyes and difficulty breathing? 

The cause of eye and lung irritants under the circumstances in this case is not 

complex in the least. The Plaintiff's testimony coupled with Defendant's own business 
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record and statement against interest is sufficient evidence that would lead a reasonable 

juror to believe that exposure to the contaminant was the cause of the symptoms. A lay 

person can determine whether there is a connection between perfect health and a sudden 

violent reaction after contact with red dust. 

Another case that addresses no requirement of expert testimony on the issue of 

causation in all negligence cases is Bushman v. Halm, 798 F.2d 651 (1986). In Bushman, 

the plaintiff appealed a summary judgment determination in favor of the defendant 

specifically regarding the trial court's decision that plaintiff was required to submit expert 

testimony on the element of legal causation. Id, at 653. 

The plaintiff in Bushman was involved in a motor vehicle accident with a United 

States Postal Service vehicle that resulted in injuries to the plaintiffs left knee. Id, at 653-

54. He received medical treatment and testified that he suffered from daily pain in his legs 

since the accident. Id, at 654. He further testified that prior to the accident, he did not 

have knee pain. Id. While he did submit medical evidence that showed he sustained 

injuries to his knees immediately after the accident, a later examination by his physician 

showed no clinical evidence of ongoing physical injury but continued to document plaintiff's 

subjective complaints of pain. Id, at 655. 

The trial court in Bushman found that the plaintiff's soft tissue injuries were 

subjective and "not obviously related to the accident." Id. They further he1d that it was 

established judicial precedent that expert testimony on the issue of causation was required 

when "a plaintiff's pain and suffering is subjective and not obviously related to an 

identifiable injury" and granted summary judgment to the defendants. Id, at 655-56. 
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On appeal the Court found that the trial court "erred in discounting plaintiff's affidavit 

when considering if there was a genuine issue as to the material fact of causation." Id, at 

660. The Court went on to state that a plaintiff's affidavit as to his own symptoms complied 

with Federal Rule of Evidence 701 since the information was based on firsthand knowledge 

and was helpful to a determination of material fact at issue (causation). Id. 

Bushman's affidavit indicated he had no knee pain prior to the accident, that in the 

accident his knees contacted the dashboard, and after the accident he had recurrent knee 

pain. Id. They found that the accident was directly linked to objectively verifiable 

symptoms. Id. 

This is analogous to the case at hand. Plaintiffs will testify that they did not have 

any symptoms of eye irritation or difficulty breathing prior to being exposed to the dust, that 

once they were exposed to the dust they developed symptoms, and once the dust was 

abated they symptoms resolved. This creates a genuine issue of material fact as to 

causation. The Defendants can argue positions to the contrary but it will be left to the 

finder of fact (the jury) to determine the weight of said arguments. 

WHEREFORE, Plaintiffs move this Court for an Order determining Plaintiffs' 

testimony regarding their general health prior to exposure of red dust, their exposure to red 

dust, their symptoms after being exposed to red dust, and the abatement of their 

symptoms once no longer exposed to red dust is admissible testimony that is within their 

firsthand knowledge and helpful to a determination of material fact in issue. 
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DATED: January 24, 2019 

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATES, LLC 
Attorneys for Plaintiff(s) 

BY: -----1.......,r--~~~.:;.....----
L e e J . 
VI Bar o. 52 
1101 King Street 
Christiansted, St. Croix 
U.S. Virgin Islands 00820 
Telephone: (340) 778-8855 
lee@rohnlaw.com 

CERTIFICATE OF WORD/PAGE COUNT 

This document complies with the page or word limitation orth in Rule 6-1 (e). 
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CERTIFICATE OF SERVICE 

THIS IS TO CERTIFY that on January 24, 2019, I caused a true and correct 
copy of the foregoing to be served via US MAIL POSTAGE PREPAID / HAND
DELIVERY / ELECTRONIC MAIL upon: 

Andrew C. Simpson, Esq. 
Law Offices of Andrew Simpson, P.C. 
2191 Church Street, Suite 5 
Christiansted, St. Croix, VI 00820 
Email Address: asimpson@coralbrief.com 
Attorney For: Party 

Carl J. Hartmann Ill, Esquire 
Law Office of Carl J. Hartmann Ill 
5000 Estate Coakley Bay, L-6 
Christiansted, VI 00820 
Email Address: carl@carlhartmann.com 
Attorney For: Party, St. Croix Renaissance Group (SCRG) 

James L. Hymes, Ill, Esq. 
Law Offices of James L. Hymes, Ill, P.C. 
#33-1 Estate Elizabeth, #7736 
P.O. Box 990 
St. Thomas, VI 00802 
Email Address: jim@hymeslawvi.com; rauna@hymeslawvi.com 
Attorney For: Party 

Joel Holt, Esq. 
Law Offices of Joel H. Holt 
2132 Company Street 
Christiansted, VI 00820 
Email Address: joelholtpc@gmail.com; holtvi@aol.com 
Attorney For: Party 

Rene' P. Tatro, Esquire 
Juliet A Markowitz, Esq. 
Tatro T ekosky Sadwick LLP 
333 S. Grand Avenue, Suite 4270 
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Los Angeles, CA 90071 
Email Address: jmarkowitz@ttsmlaw.com; renetatro@ttsmlaw.com 
Attorney For: Party 

Richard Hunter, Esq. 
Hunter & Cole 
The Pentheny Bldg. 
1138 King Street, Ste. 3 
Christiansted, VI 00820 
Email Address: rhunter@huntercolevi.com; layala@huntercolevi.com 
Attorney For: Party 

Robert E. Thackston, Esquire 
Hawkins Parnell Thackson & Young LLP 
4514 Cole Avenue 
Suite 500 
Dallas, TX 75205-5412 
Email Address: rthackston@hptylaw.com 
Attorney For: Party 

Willie E. Ellis Jr., Esquire 
Hawkins Parnell Thackson & Young LLP 
303 Peachtree Street NE, Suite 4000 
Atlanta, GA 30308 
Email Address: wellis@hptylaw.com 
Attorney For: Party 

' 

1 



SUPERIOR COURT OF THE VIRGIN ISLANDS 

DIVISION OF ST. CROIX 

_I_N_R_E_: -R-ED_D_U-ST_C_LA_I_M_S ___ ___./ MASTER CASE NO. SX-15--CV-620 

ORDER 

THIS MATTER having come before the Court on Plaintiffs' Motion for 

Determination on Plaintiffs Proposed Testimony dated January 24, 2019, and the Court 

having been advised in its premises, it is; 

ORDERED that Plaintiff's Motion is GRANTED, and further; 

SO ORDERED this ____ day of ____________ 2019. 

Judge Douglas Brady 
of the Superior Court 
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